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Abstract

This paper examines British and U.S. defamation laws as they apply to social media defamation
cases. Comparisons are made between each system with particular focus toward social media
content. Implications are discussed for British and American PR practitioners.

Paper presented at the 2016 International Public Relations Research Conference, Miami, Florida.

Introduction

Social media defamation is a relatively new phenomenon that involves applying
established defamation law to new technology. Traditional defamation law in the U.S. requires a
person bringing the lawsuit to prove that the defendant made the defamatory statement
identifying the plaintiff with the required degree of fault. Since New York Times v. Sullivan
(1964) this meant that if a plaintiff was a public official or public figure the defendant had to
make the statement with actual malice, which is a very high standard that is difficult to prove. If
the plaintiff was not a public figure then the fault is simple negligence, a much lower and easier
standard to prove. The UK. system differs in one major way from the U.S. British defamation
law requires the defendant to prove the truth of their statements in court. This places an even
higher legal burden on defendants than the U.S. system. However, the Defamation Act of 2013
changed British defamation law significantly for all claims brought after 2014. Despite these
differences, the U.S. and UK. are similar in that social media based defamation has proliferated
in the past decade. Courts now are dealing with a greater number of defamation suits governed
by defamation laws created in old media era.

For British and American PR practitioners social media defamation is extremely
important to understand and avoid. Defamation suits can be brought on behalf of organizations,
private persons, and even products and services. PR practitioners need to know how to both
manage social media sites to reduce inadvertent defamation and also recognize and remedy
possible defamation. Knowing the contours of these laws place practitioners in a strong position
with their clients’ reputation, image, and relationship management.

British Twibel

Britain’s first Twibel case that resulted in damages occurred in 2009 in a town council
election in Caerphilly in south Wales. During the Election Day, County Councilor Colin Elsbury
tweeted that his opponent Eddit Talbot had been arrested at a polling station. The tweet turned
out to be false. The High Court heard the libel charge and awarded Talbot £3,000 in
compensatory damages. Elsbury’s defense that he was mistaken as to the identity of the person
arrested at the polling station was irrelevant to the suit. Under British libel law Elsbury, who
ended up winning the narrow election, had to prove truth, which he could not, in order to avoid a
penalty (Twitter Libel, 2011).

However, the largest and most publicized Twibel case in Britain came in 2013 when Lord
McAlpine, a former Conservative Party Treasurer and Conservative peer, brought a libel action
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against public participation, prohibits defamation suits when the speech in question is posted on
social media. These Anti-SLAPP statutes prevent aggressive plaintiffs from bringing meritless

cases meant to silence defendants’ speech. Second, these cases evaluate when an actual malice

standard should be applied to plaintiffs. Of particular concern is whether a online speaker who

has a large social media following can be a limited purpose public figure.

In 2009 one of the first well-known Twibel suits gained media attention when actress and
singer Courtney Love was sued for Twibel by fashion designer Dawn Simorangkir, who sold
clothing online under the name Boudoir Queen (Simorangkir v. Love, 2009). In that suit Love
had repeatedly harassed Simorangkir in person and “through marathon rants in multiple public
forums” (Simorangkir v. Love, 2009, p. 2). Love accused Simorangkir of being a drug dealer,
child abuser, prostitute, embezzler, cocaine addict, and a fugitive. These postings were carried
out on multiple social media platforms including MySpace, Facebook, Twitter, and on
Simorangkir’s Etsy page. An example of this occurred on Twitter when Love wrote:

Scorched earth ignore and blacklist, few people ever deserve our toal [sic] ignoring butthis

[sic] thief and burglar does, austin [sic] police loathher!orange (Simorangkir v. Love, 2009a,

p- 6)

Love not only attacked Simorangkir’s but also her professional abilities as seen in this Etsy
feedback post:

the nastiest lying worst person I have ever known, a thief a liar and needs to be remved [sic]

from this site immediately and my lawyers are working on this, today, evil incarnate vile

horrible lying bitch ((Simorangkir v. Love, 2009a, p. 7).

Simorangkir sued Love for defamation, false light, interference with economic advantage,
intentional infliction of emotional distress, and two allegations of breach of contract. Love’s
attorney moved to strike this complaint arguing that Love’s comments on social media were
protected under California an Anti-SLAPP statute. Specifically the statute allows:
A cause of action against a person arising from any act of that person in furtherance of
the person's right of petition or free speech under the United States Constitution or the
California Constitution in connection with a public issue shall be subject to a special
motion to strike, unless the court determines that the plaintiff has established that there is
a probability that the plaintiff will prevail on the claim (C.C.P. 425.16(b)(1))
Love’s attorney argued that under the California Anti-SLAPP statute Love’s speech was made in
a public forum and was in the furtherance of a public interest issue. Specifically he argued that
because Simorangkir was selling clothes online she was engaged in an activity that was a public
issue. Love’s social media comments were discussing serious issues that could affect online
customers and related her personal experiences with Skimorangkir’s business. Love’s attorney
argued that the criminal allegations against Simorangkir made by Love were also protected under
Anti-SLAPP because they were “hyperbole” and did not constitute an actionable claim
(Simorangkir v. Love, 2009b, p. 9). The motion was denied, and eventually the case was settled
out of court for $430,000 (Courtney Love Settles Twitter Defamation, 2011).

This case illustrates some of the complexities of Twibel suits. However, as Love’s lawsuit
illustrates public commentary, even if based on personal experiences, does not immunize against
a defamation suit. The California Superior Court did not agree with Love that Simorangkir’s
lawsuit was filed to prevent legitimate public discussion. Angelotti (2013) agrees stating that
perhaps the most important thing to come from this suit is the principle that social media
platforms do not automatically equate with “public interest” (p. 472). However, Love’s case is
unsatisfactory for legal and public relations scholars because it ended with an out of court
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defendant from a libel claim even when the qualifier is “in my opinion” (Restis v. UANI, 2014,
p. 723).

A Texas Court of Appeal case Cumming v. Bat World Sanctuary (2015) provides some
insight into what defamation standard is used on a twibel case. In that case an intern at a bat
sanctuary wrote critical comments on social media about the sanctuary’s owner. Among these
comments included statements about the owner’s lack of education, the unsanitary conditions of
the sanctuary, and the owner’s violation of animal laws. Additionally the intern also wrote
critical comments about the owner’s attorney accusing him of ethics violations, perjury, and
legal malpractice. The sanctuary owner sued the intern for defamation and won at a bench trial.
The Court of Appeals for Texas analyzed the U.S. Supreme Court’s decision in Gertz (1973)
stating that the rationale that public figure plaintiffs were fundamentally different than private
citizens because public figures had greater media access. The court found that with social media
and the Internet this fact was no longer true. Although the court stopped short of saying public
and private citizens had equal media access, the court found that private citizens had great access
to the media because of social networking sites and the Internet.

The court decided that the owner was not a limited purpose public figure under Texas law
because she had not injected herself into the controversy. In fact, the court held that no public
controversy existed in the case. Merely because the defamation occurred online did not mean
there was a public interest. Additionally the court found that the intern’s speech were opinions,
not facts. This was an important issue during the trial because the intern claimed that the
statements were supported by government complaints she filed. The court noted that nowhere in
the social media comments was there any reference to government complaints, and that no
hyperlinks to those complaints were embedded in any Internet posts (Cummins v. Bat World
Sanctuary, 2015).

Implications for PR Practitioners
Online defamation is particularly important to public relations practitioners. This is

especially true because practitioners are tasked with preserving online identity and using social
media to facilitate dialog. Given the British and American approaches to Twibel litigation there
are five things practitioners needs to keep in mind when managing images and speaking online.

Recent Twibel cases show that words matter. This may be an axiom well known in PR
circles, but as British and American cases show words can make all the difference between a
successful and unsuccessful defamation claim. As McAlpine v. Bercow (2013) shows the nature
of a tweet, especially in British courts, can have multiple interpretations. Cryptic comments
sometimes can be interpreted as defamation. Because of this it is important to craft social media
messages carefully. However, in America a writer does not have carte blanche to write a social
media litany of insults and hide behind the First Amendment. As Simorangkir v. Love (2009)
shows, even if a speaker has a legitimate gripe with an individual a person cannot take to social
media to air grievances. It is important to note that had Love expressed her dissatisfaction to
Simorangkir privately, even with her allegations, her speech would not have been subject to a
defamation suit.

Social media followers matter. This is especially true for British twibel cases. Because
British law recognizes a natural and innuendo meanings the audience of the message is
important. It is worth noting that even if specialized knowledge is required to understand the
context of a comment a claimant can still win if he or she can prove the audience had that
knowledge. With specialized groups and interest groups using social media as a forum for




